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Arising out of Order-in-Original No. 247/AC/DEMAND/22_23 Hq,:30.11.2022 1 issued
by The Assistant Commissioner, CGST Division-l1 Ahmedabad North

Wt6TtFtif aT TFT qa IT?TT Name & Address

1. Appellant
M/s.Mukeshkumar BaIdevbhai Patel,E-201: Shukun city1(.)pp. Aaryavilla FlatJNew Ranip,Ahmedabad - 382470

2. Respondent

The Assistant Commissioner, CGST Division-l1 Ahmedabad NoI'th1(around FloorJ
Jivabhai Mansion, Ashram Road, Ahmedabad-380009

gN alt-1 in 3FRa aTt?r :a 3NfthT 3rgTq qwfrr e ttY tlS Wr 3TTeYr tb uRI qqTRqF,I
qq BraN TTy WWT afBnTfl tl+ aNY?i liT !nOw alaq'-1 y%]-,r nt vro,tr i I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision appli€.ation1

as the one maY be against such order, to the appropriate authority in the following way :

TRQHV©N ©rjT{twr arrb
Revision application to Government of India :

(1) .=Hq eWTqq qP af©fhKT. 1994 dt mtr Wm HIB 6raTq TR qm,i 8 ,ITi if I#r,I
wm dt @r4rm tb gem qUO tb 3f,rfd BqOewT 3nixq 3TEFh vrpr,r, ,rna XIV OTt, ''R,d
:d3Tav, VnX® f®rm, dt=it #fM, Ifhm fbI ?Tqq, +vrq qH, A ft@it : 110001 cli cA viTa
VFr@ 1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue1 4lh Floor1 Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in resl)et..t of th-g
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) IIFt WTa tO 8Tfq tE Bma + Hq Wt §TPi ©T®TF} {} EndI ITVSrTTTV lrT aRT ©nrgrq q
=rr Btn+t *www :# qui 'wwrH q vra d UT+ sq Tri ii, tlr faq{} lwarTH qT wgn + ,IT&

'w ftFtft ©Twn+ + qr PEtIt w©mH + st mm qR-vftMr tb arra Bgs) I

(ii) in case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course oF

processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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@) := =ni In„TrU =:=#:E JnHXlq"=b @dr TIM qR

(A) In c??e ?f rebate of duty of excise on goods exported to any country or territory
out.side India of on excisable material used ir{ the manuf£(..,ture oi de-Ibid;which are exported to any country or territory outside India. -

(a)
tIlt W tH 'W BtN MR qM tb qTBV (+ITa Tr ljan cd) RIgjd Rna TnT ,td a 1

(B) In case of goods exported outside India export to Nepal or Bhutan without
payment of duty.

:4[:/ 1[11r==:::PS:r AF1 ]gEI;:: in 1c11f Jl 1(b;I k:IPI iST ITT ;Ii Tftgags
tIFIF 109 gRT FFy®T fW IN BFI . . \ ' /

(C) Cre£llt of anY dutY allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the RL;leg made there under-LnJ'sdi-A

ordpr ie passed bY the Commissioner (Appeals) on or after, the date appointedunder Sec.109 of the Finance (No.2) Ac.t1 1998. ' - ' '

(1 )

The above application shall be made in duplicate in Form No. EA_8 as specifiedunder Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIC) and Order_In_Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing pajl+lent of
prescribed fee as prescribed under Section 35-EE of CEA, 19441 - and-er MajorHead of Account.

(2) RP 311&m p THT aif VieW WTT Bn aTa WN qT wwI caIT B*I iR -,hnd 200/– law umtri
=A aN 31Ir aff tfem wa in aw a WFm Bt aT looo/– 'tR tatI ’J;lam tIR „IN I '

The revision application shall be accompanied by a fee of Rs.200/_ where the
amount involved is Rupees One Lac or less and Rs.1,000/_ where the amount
involved is more than Rupees One Lac.

ttIFIT VJ@ WIlt 3wrrr BW vi =hrT@ 3rft6ijq =nvrrhlwr IB uRl 3TqIci,–

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1 ) MM vrqrqq !!@ 3TibPW7. 1944 qq wa 35–a/35–g 8 3f,rrFa,–

Under Section 35B/ 35E of .CEA, 1944 an appeal lies to :-

(=F) wePt@rel gMT 2 (1) in it q,iTV a3qtH $ 3Ta7n qR 3Tl fIa, aInd) + WTa $ vIWTT q,,b
MIN mira ?JN7 Td &nw '3Fflefh{ HrwErwur (@Je cE) qRtFT &;BIT qihFT.

3T6qTiQrq tt 2~ ITTaT, ©£qTdt URn ,ameT ,PRqTtFK,G®qqWTq –38,004

(a) To the west regional bench oF Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004,
in case of appeals other than as mentioned in para-2(i) (a) above.



The appeal to the Appellate Tribunal shall be filed in quddrupli(..'ate in form EA_3

as prescribed under Rule 6 of Central Excise(Appeal) Rules1 2001 and shall be
accompanied against (one which at least should be accompdnied by a fee of

Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is UPto 5 Lac, 5 Lab to 50 Lac, and above 50 Lab respe£,tively'in the form
of crQSsed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nomindte pGbli(., se(..tor
bank of the place where the bench of the Tribunal is situated.

(3) yR-flu Tr&! T\:rg W aTeit at wlan 8teT e al yao lja e,nUI a PIg IAw aT ulrd'r1

3Rd:Fr_#T :$ $1'n 6TH vrFBX VW e=q =B dt Sq .n kb'Iken qa ©ld'b-qtr+-g -El;

qUTRqfir 3$Mr qmfhnwr gtr wn 3Mlei vr tRintl qxqw qj- RW 3Mtn fB,qT IT,IT g 1
In case of the order covers a number of order_in_origin,1l1 fee for each o.I.o

should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case maY be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs. 100/- for each. -

(4) =T ':rTF;;g HtfF ni\ \ A in J'TE
=m qI=Im=1 qj@ fa©e mrr slvr qIF® I

One coPY of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs:6.50 paise as prescribed
under scheduled-1 item of the court fee Act1 1975 as dmended.

(5) Fr aIx ddiQa nrT@) q+ R@vr cbt+ cIa PWTH tA 31)X ,n WI,1 311,1+atr R,IIT w,n e a)
at gen 8qjIq \lOam W tH :&qT@ 3nil?{Iq Rrlql© WUI (aTqThrQ) mInt 1982 l]

I

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. ' ' ' ’ -’

(7) :IiI*a W, Ntl mini W VEt dIIT@ 3ril?fIlt qltrl©twr .M), 8 vh 3$1d &
Wd q VAT nPT (Demand) Vf ds (Penalty) wr 10% Tf all ©Ftr- aFl414 } 1 61dii$,

effiMaRy$sFTlo V+gW t 1(Section 35 F of the Central Excise Act. 1944. Section 83 &
Section 86 of the Finance Act, 1994)

mT WiTR W 3h8aqN?1 ateFta> WTfim§Vw "qMTqqqh"(Duty Dem,.,led) -
(i) (SectIon) Bjg IID iT cT6df+uil\a{TFh: -

(ii) RTa "ma#f&chI# qqtTfh,

(iii) +richfteRM{Tbf%p{6$a6dtq{Tfh.

+ Tq$vTJT'?tfBvenBa’ # %&qdwnq#vasT#, artFF,q' RrRRr vv+b@ Wqrdqq r
Rm-+rmt. ’ '' ' - -’ ' '--- -"-'’' - '' -" '-" *-

For an appeal to be filed before
confirmed by the Appellate Commissioner
provided that the pre-deposit amount shall
noted that the pre-deposit is a mandatory
,CESTAT. (Section
bf the Finance Act. I

the CESTAT, 10% of the Duty & Penalty
would have to be pre-deposited1

not exceed Rs.10 Crores. It may be
condition for filing appeal before

35 C (2A) and 35 F of the Central Excise Act, 1944, Se,tion 83 & Se'tion 86

994)
.Under Central Excise and Setvice Tax, “Duty demanded” shall include:

(i) amount determined under Section 1 1 D:

(ii) amount of erroneous Cenvat Credit taken:
Rule 6 of the C;env,it Credit Rules.

TrqW

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and pendlty are in disbute1 oi
penalty, where penalty alone is in dispute.”
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ORDER-IN-AppEAL

adJudicating authoritY"). The appellant are holding PAN No. AFSpp4477K

t E e C e :tr: : f 1 : = =:e :f t : Tr :: : T =: : h1 :c : IF) af :ert:ha: : = :: :i:T::\LT5 TJ: ill: : e/ofiTe=

I =dte : h :h : PhPee: :sn t( 1 : : := g/ t :: o:9sY ::cl: it : ::1 r :f: :::HT::s 1 1 a = i IITTeR ; Ii :itIF:;:6it
Income Tax department on which no service tax was discharged. Lette is were '-tl:i:f::_=
issuPP to the app611'nt t' ”pI'i" th' ”„',n, f., „',n_p,ym„t ,f tax and IQ' 'j-rovi=

:ertified documentay evidences far said period. The appellant n,ith„ pr„vid,d any
documents nor submitted any reply justifying the non_payment of servic: tax on suc£
receipts. The detail of the income is as under;

Table-A

\m
ITR/P & Z I rate
Account

30,97,163/- 14.5%

tax Tax

liability

2015-16 4,49,089/

2'1 A Show Cause Notice No. STC/AR_1_15_16/UNREG/21_22/259 dated 23.04.2021

was issued proposing Service Tax demand amounting to Rs.4l49/089/_ for the period F.y

2015-16, under proviso to Section 73(1) of the Finance Acl 1994. Recovery of interest
under Section 75 of the Finance Act 1994 and imposition of penalties uider Section

77(1) (a) and Section 78 of the Finance Act, 1994 were also proposed.

2'2 The Show Cause Notice was adjudicated1 ex-parte1 vide the impugned order by
the adjudicating authority wherein the Service T,tx demand amounting to Rs. 4,49,089/_

was confirmed along with Interest. Penalty of Rs. 4l49/089/= under Section 78 and

PenaltY of Rs' IO'OOO/- under Sectior' 77(1)(a) of the Finance A,t, 1994 w„ ,I,. imp.„d.

3' Being aggrieved with the impugned order, the appellant preferred the present
appeal on the following c)rounds:

>
They claim that during F.Y 2015-16/ they had traded in shares and securities to the
tune of Rs- 30'97,163/- and had not provided any services as alleged in the

Impugned order. CoPY of ledger of share delivery- 'Sales & Sales Trading'' Sales_

F&O’ shown in the books of accounts, ledger ou1..oker_ Nirmal Bang Securities

Pvt. Ltd„ Balance Sheet & P&l account/ FajrE<5}aPdhas are submitted as
provided.

4



F.No.GAPPL/COM/STP/r498/2023

> As .PEr proqsions of Section 65 B (44) of Finance Act 19941 'Service' means any
actlvltY can-iecl out bY a person for another for considerdti(..)n/ and includes :

?eElal'ed service, .put shall not include-(a) an activity which constitutes merely_ (ii)
such tl-ansfel-' delivel'Y OF suPPIY of anY goods which is deemed to be a sa1(, within

the meaning of clause (29A) of Article 366 of the Constitution. Furtherl the ter11- 1

goodf lis defined in Section 65B (25) wherein "goods" means ever; kind of
movable propel-tY other than actionable claim and money; and includes securities

gpow11lg CF.OPs’ 9l-ass' and things attached to Of- fotming part of the land which are

7greFd t:be severed before sale or under the contract of sale. Thusr on conjoint

readi JIg of above provisions, it can be said that goods includes securities. As the
appellant had entered into transactions for sale of shares and securities t= th:

t LIne of Rs' 30l97,163/- and have not provided any taxdble service hence th:
StiffeFential a’"QLVlt w=’s o'1 accou,it of above consid„,ti,., w1,i,1, i, ..t , t„,b1,

;ncTTe: Ther:f7l'e' demand of Rs' 449,089/- alongwith interest and pe11alty is

Bad iI: law and liable to be quashed as no taxable service was provided by the
Appellant. ' - -- - -- ' -’

> 11"'Positi011 of penaltY uncleF Sectian 77(1) (a) and Secti,h 78 „ „1,„,„t
pl-ovlslons of Finance Act, 1994 al-e not applicable as the delnand iLself is void a&
lnltio.

hearing and the documents available on record. J

6'1 The appellant submitted Ledgers

Balance Sheet Profit & Loss Account ITF

of Fes

!ave
Sale of Securities,

gone Lhl-ough the
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above documents and it is observed that the appellant in their Profit & Loss account
have shown Sales income of Rs. 30l97,163/-. Out of which Rs.23,20r813/- is shown as

r Tome f.rom Share delivery and Rs. 7/76/350/- is shown as income from Share trading

Sales. I find that Share Delivery Sale & Share tradinq is in respect of sale of share;’;£'ic:
is considered as goods and n't ' ”rvi”. Th' t”m '„r,i„' i, d,fin,d ,nd,r ,I,use (44)

sewice" means any activity carried out by a person far another for
consideFationf and includes a decland service, but shall not include

(a) an activity which constitutes meretyt–

:i) a transfer of title in goods or immovable propertyr by way of
sale, gift or in any other manner; or

such transfeF' de livetY OF suppIy of any goods which is deemed

lq be a sale within the meaninc) of clause (2c}A) of Article 366 of

(ii)

the Constitution, or
(II1) a transaction in money or actionable claim;

(b)
a PK)vision of service by an employee to the employer in the course of
or in relation to his employmerr\

(C)
Fees taken in any Court or tribunal established under any law for the
time being in force.

6.2
Further, I find that ’goods’ is defined in clause (25) of Section 65B as;

'goods" means every kind of movable property other than actionable claim and

money; and includes securities, growing crops1 grass/ and things attached to or

forming part of the land which are agreed to be severed before sale or under the
contract of sale;

6.3 Similarly, I find that ’Securities' has the meaning assigned in clause (h) of Section
2 of the Securities Contracts (Regulation) Act/ 1956 as;

(h) "securities" include

(i) shares/ scrips, stocks, bonds, debentures, debenture stock or other
marketable securities of a like nature in or of any incorporated company or
other body corporate,

6.4 The appellant has earned income of Rs.30/97/163/- from sale of shares &
securities. Since shares are also a type of securityr I find that they are covered under the

scope of the definition of term ’goods’ defined in clause (25) which explicitly includes
’securities'. Further, sale of goods being excluded from tha £cope of the definition of

’service', I find that the above income of Rs.30l97/163/- earned from sale of shdre /
trading of shares cannot not be considered a taxable income considering the explicit
inclusion in the definition of goods and exclusion given in the definition of 'services'I as

contained in clause (25) and clause (44) of Section 65 B of the Finance Act. The appellant
have produced sufficient evidences to establish that

trading & share delivery sales. Hence, I find that}@i{}’aMhcome cannot be treated
as a taxable income.

le earned was from share

, 6
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a 1L o u 1 1 : :n : i : : Ro: : :1;9 :: :e;T i = : 1 t L =f 1: : ::: td !1liu ::J = IT:I : not liable to pay service tax

a f: 1 ) e a 1 1= f : i;ewa I= 1: : : = 1 : b o v e c I i s c u s s i o nrl setH aside the impugned Ol•del• and allow U 1 e

10.

; 1 1 e c a P 1 ) e :F:IT ::11 a1 :1 • :II: === 1 i::1::= s= =T;1: FIc

WT-( ?pnn)

Attested

bg
(tvrTplI)
Superintendent (Appeals)
CGST, Ahmedabad

Date: 2 S 10.2023

By RPAD/SPEED PosT

To,

M/s. Mukeshkulnar Baldevbhai Patel
E-201, ShuI<an Cityr New Ranip/

OPP. Aal-yavilla Flat,
Ahmedabad– 382470

Appellant

The Assistant Comlnissioner,
Central GST, Division I.
Allrneddbad North

Respondent
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