ST ( 3t ) BT wrafey, .
_ Office of the Commissioner (Appeal), JATION

] ST, SEHESTE
Central GST, Appeal Commissionerate, Ahmedabad MARKET
Mo AT,

T, o0t
CGST Bhava, Revenue Marg, Ambawadi, Almedabad 380015
A 07926305065~ AB07926305

T e W : File No .GAPPucoM/sTPmea/zuzs-APPEAzl’}? 25-32

@ ot ST T Order-n-Appeal Nos. AHM-EXGUS-002-APP-12212023-24
R Date: 26-10-2023 W T @ T Date of Issue 30.10.2023

e (sl @ aRe
Passed by Shri Shiv Pratap

igh, Comissioner (Appeals)

T Arising out of Order-in-Original No. 247/AC/DEMANDI22-23 Ri1:30.11.2022 , lssued
by The Assistant Commissioner, CGST Division-I, Ahmedabad North

a arfterasat @1 T T AT Name & Address.

1. Appellant
i hekeshkumar Baldovshat Patel,E-201, Shukun City,Opp. Aaryavilla Flat,
New Ranip,Ahmedabad - 382470

2. Respondent
The Assistant Commissioner, CGST Division-|, Ahmedabad North,Ground Floor,
Jivabhai Mansion, Ashram Road, Ahmedabad-380009
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Any persun aggteved by mls Order In-Appeal may file an appeal or revision awlcauom
as the one may way

Revision application to Government of Indi
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revision application lies to the Under Secretary, to the Gowt. of India, Revision
Aupncauun it Miniry of Financo, Depertment of Revenus, 4" Foor, Josvan Dsep Bulding,
Parfament Sreel, New Dol - 110 001 under Secllon I6EE o the GEA 1644 1 respoct of 1
following case, qwsmed hyﬂm\ proviso to sub-section (1) of Seclion-35 ibid
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(i) In case of any loss of goods where the loss ocour in transit from a faclory to a
warehouse or to anolher factory or from one warehouse o another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(&) In case of rebate of duty of excise on goods exported to any country or terrtory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country o terrtory outside India.
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(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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@ Cred ol any duty allowed to be utlized towarcs payment of excise duty on finl
ler the provisions of this Act or the Rules made there under and such
ey passed by the Commissioner (Appeals) on or afler, the dale appointed

under Sec. 108 of the Finance (No.2) Act, 1998
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 wiithin 3 months from the
date on which the order sought to be appealed against is communicated

shall be accompanied by o coples each of the OIO and Ordern-Appeai. | i
should also be accompanied by a copy of TR-6 Challan evidencing payment of
proseribed foo as prescrbed under Seoton 35-EE of CEA, 1844, under Malor
Head of Account
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appelate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to -
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(a)

0 the west regional bench of Customs, Excise & Service Tax Appelts Tribunal
(cssm') at 2 floor,Bahumali Bhawan,Asarwa, Girchar Nagar, Ahmedabad : 380004,
in case of appeals other than as mentioned n para-2(() (2) above.
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‘The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of uly / penalty / demand
 refund is upto 5 Lac, § Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominale
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situaled.
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In case of the order covers a number of order-in-Original, fee for each 0.10.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appeliant Tribunal or the one application (o the Central Gov, As
the case may be, is filed to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100 for each
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One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-l item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have lo be pre-deposiled,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
\CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
bt the Finance Acl, 1994
Under Central Excise and Service Tax, "Duly demanded" shall include:

i) amount determined under Section 11 D;

(i) amount of erroneous Cenvat Credit taken;
(i) amoun payableunder Rue o the Cenval Credil Rues,
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duly and penally are in dispue, or
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s. Mukeshkumar Baldevbhai Patel, E-201, Shukan Ciy, New Rqnip, Opp.
Aaryavilla Flt, Ahmedabad- 382470 (hereinafter refered to as “the appellan) have fied
the present appeal against Order-in-Original No. 247/AC/DEMAND/2022-23 dated
30112022 (hereinafter referred to as "the impugned order") Ppassed by the Assistant
Commissioner, Central GST, Division 1, Ahmedabad North (hereinafter referred to as “the
adjudicating authority’). The appellant are holding PAN No. AFSPP4477K.

2. briefly stated, the facts of the case are that on the basis of the data received from
the Central Board of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed
that the appellant during the F.Y 2015-16 had reflected an income of Rs, 3097,163/-
under the heads (*Sales / Gross Receipts from Services® in the ITR) filed before the
Income Tax department on which no service tax was discharged. Letters were, therefore,
issued to the appelant to explain the reasons for non-payment of tax and to provide
certfied documentary evidences for said period. The appellant neither provided any
documents nor submitted any reply justifying the non-payment of service tax on such
receipts. The detail of the income s as under;

2.1 A Show Cause Notice No. STC/AR-1-15-16/UNREG/21-22/259 dated 23.04.2021
was issued proposing Service Tax demand amounting to Rs4,49,089/- for the period F.
2015-16, under proviso to Section 73(1) of the ince Act, 1994. Recovery of interest
under Section 75 of the Finance Act, 1994 and imposition of penalties under Section
77(1) (a) and Section 78 of the Finance Act, 1994 were also proposed.

22 The Show Cause Notice was ajudicated, ex-parte, vide the impugned order by
the adjudicating authority wherein the Service Tax demand amounting to Rs. 4,49,089/-
was confirmed along with Interest. Penalty of Rs. 4,49,089/- under Section 78 and
Penalty of Rs. 10,000/ under Section 77(1)(a) of the Finance Act, 1994 was also imposed.

3. Being aggrieved with the impugned order, the appellant preferred the present
appeal on the following grounds:

> They claim that during F.Y 2015-16, they had traded in shares and securities to the
tune of Rs. 30,97,163/- and had not provided any services as alleged in the
impugned order. Copy of ledger of share delivery- Sales & Sales Trading’ Sales-
FBO' shown in the books of accounts, ledger of Broker- Nirmal Bang Securities
Pvt. Ltd, Balance Sheet & PAL account, =

provided.
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> As per provisions of Section 65 B (44) of Finance Act, 1994, ‘Service’ means any
activity carried out by a person for another for consideration, and includes a
dedlared service, but shall not include-(a) an activity which constitutes merely- (i)
such transfer, deivery or supply of any goods which is deemed to be a sale within
the meaning of clause (294) of Article 366 of the Constitution. Further, the term
g0ods s defined in Section G5B (25) wherein *goods* means every kind of
movable property other than actionable claim and money; and includes securiies,
growing crops, grass, and things attached to or forming part of the fand which are
agreed (o be severed before sale or under the contract of sale. Thus, on corjoint
reading of above provisions, it can be said that goods includes securites. As the
appellant had entered into transactions for sale of shares and securites to the
tune of Rs. 30,97,163/- and have not provided any taxable service hence the
differential Wwes on account of ab ideration, which is not a taxable
income. Therefre, demand of Rs. 449,089/~ alongwith interest and penaly  is
bad in law and lible to be quashed as no taxable service was provided by the
Appeliant.

> Imposition of penalty under Section 77(1) (a) and Sectioh 78 as relevant
provisions of Finance Act, 1994 are not applicable as the demand tself s void a5
initio.

4. The appellant was granted hearings on 11.08.2023, 21.08.2023 and 11.09.2023, 0n
11092023 they appeared before the then appellate authority. Howsver, due to change
in appelate authortty fresh personal hearing was granted on 11.10.2023, but nobody
appeared for personal hearing. Since enaugh opportunity was granted to the appellan, |
proceed o decide the appeal on the basis of the submissions made during earler
hearing and the documents available on record,

5 1 have carefully gone through the facts of the case, grounds of appeal,
submissions made in the Appeal Memorandum, submissions made during earier
hearing and documents available on record, The lssue to be decided in the present
appeal s whether the impugned order passed by the adjudicating authority, confirming
the demand of Rs. 4,49,089/- against the appellan along with interest and penalty, in
the facts and circumstance of the case is legal and proper or otherwise. The demand
pertains to the period F.Y 2015-16.

© I obsarved that the entire demand has been reised on the basis of third party
data. The income of Rs. 30,97,163/- earmed by the appelant in the FY. 2015-15 and

income. The appellant, however, clim that during said period they were engaged in
trading of share & securites. They claim that securites are covered under the definition
o1'goods defined under Section 658 (25)and since trading of share and securiis being
sale of goods, are excluded from the defintion of ‘service”efined undier Clause (44) of
Section 658 of the F.A, 1994. Hence,they are not iable to discharge any service tax on
the income earned through trading activty.

61 The appelant submitted Ledgers of
Balance Sheet, Profit & Loss Account, TR,
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above documents and it is observed that the appellant in their Profit & Loss account
have shown Sales income of Rs. 30,97,163/-~ Out of which Rs.23,20,813/- is shown as
income from Share delivery and Rs. 7,76,350)- is shown as income from Share trading
Sales. Ifind that Share Delivery Sale & Share trading is in respect of sale of shares which
is considered s goods and not a service. The term ‘service' is defined under clause (44)
as;

“service” means any activity carried out by a person for another for
consideration, and includes a declared service, but shall not include—

(&) anactivity which constitutes merely,—
) atransfer of itk in goods or immovable property, by way of
sale, gift or in any other manner; or
(i) such transfer; delivery or supply of any goods which is deemed
to be a sale within the meaning of clause (294) of Article 366 of
the Constitution, or
(i) a transaction in money or actionable claim;

() aprovision of service by an employes to the employer in the course of
orin relation to his employment: .-

(c)  fees taken in any Court or tribunal established under any law for the
time being in force.

62 Further, I find that ‘goods' is defined in clause (25) of Section 658 as;

“goods" means every kind of movable property other than actionable claim and
money; and includes securities, growing crops, grass, and things attached to or
forming part of the land which are agreed to be severed before sale or under the
contract of sale;

63 Similarly, I find that ‘Securities' has the meaning assigned in clause (h) of Section
2 of the Securities Contracts (Regulation) Act, 1956 as;

(h) "securities" include—

() shares, scrips, stocks, bonds, debentures, debenture stock or other
marketable securities of a like nature in or of any incorporated company or
other body corporate;

6.4 The appellant has eamed income of Rs30,97,163/- from sale of shares &
securities. Since shares are also a type of security, 1 find that they are covered under the
scope of the definition of term 'goods' defined in clause (25) which explicitly includes
‘securites'. Further, sale of goods being excluded from the scope of the defintion of
“service!, 1 find that the above income of Rs.30,97,163/- eamed from sale of share /
trading of shares cannot not be considered a taxable income considering the explicit
inclusion in the definition of goods and exclusion given in the definition of ‘services’, as
contained in clause (25) and clause (44) of Section 65 B of the Finance Act, The appellant
have produced sufficient evidences to establish that
trading & share delivery sales. Hence, I find that
as a taxable income.
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7. Iniew of the foregoing, 1 find that the appeliantis not llble to pay service tax
‘amounting to Rs.4,49,089/- on the above disputed income.

8 When the demand does not sustain, question of interest and penaltes also coss
notarse. Accordingly, 1 find tht the impughed order confrming the service tax demang
©f Rs.4,49,089/- slongwith interest and penalties is not sustainable on merits.

S In view of the above discussion, I set-aside the impugned order and allow the
appeal of the appellant.
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The appeal filed by the appellant stands disposed offin above terms, % c./ -
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Date:25.102023
Attested
Superintendent (Appeals)

CGST, Ahmedabad

By RPAD/SPEED POST

To,
* /s, Mukeshiumar Baldevbhai Patel, - Appellant
-201, Shukan City, New Ranip,
Opp. Aaryavilla Flst,
Ahmedabad- 382470
The Assistant Commissioner, - Respondent

Central GST, Division I,
Ahmedabad North

Copy to;

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Abmedabad North,
3. The Assstant Commissioner (H.Q. System), CGST, Ahmedabad North
(For uploading the OLA)
uard Fie.







